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JAMES MONTGOMER Yg Eſq; his Majeſty's Advocate, 


for ap N s intereſt, . 


ſerved with an indictment at 
the inſtance of his We dvocate, for the crime of mur- 
der; in ſo far as he killed th deceaſed Peter Lawſon, day la- 
bourer at Duddingſtown, in the Way and manner ſet forth in the in- 
dictment ſtanding in the records of the court. 

When the pannel was brought to che bar, he pleaded not ls 
ty to the indictment; and various defences were urged for him jn 
matter of law. It was particularly contended, that the libel as laid, 
was not ſufficient to eſtabliſh the crime of murder againſt him; and 


that the facts therein contained amounted to no more than caſual | 
homicide, which, by the laws of his country, is not puniſhable at 


all; or at moſt, to culpable homicide, which by our laws, is not 

"PR by a capital, bur only by an arbitrary puniſhment. 
This argument was grounded on the words of the indictment it- 

elf, which were ſo conceived; chat the pannel was neither charged 


with a premeditated intention of dereaving the defunct of his life, 


nor was the mode of bereaving him of his life ſo qualified, as 
that a neceſſary legal preſumptihꝶ of ſach an intention could He 


gathered from the act itſelf; ang as an animus occidendi, or the delibe- 
"XY rate 
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rate intention of feloniouſly killing, is a neceſſary ingredient in the 
crime of murder; ſo it was argued, that the libel, in the form in 
which it ſtood, ought to be diſmiſſed. 

Had this libel been diſmiſſed either by the judgement of your 
Lordſhips, or by the conſent of his Majeſty's advocate, as the whole 
objections brought againſt it were peculiar to the libel then in court, 
there is no doubt but that his Majeſty's Advocate, by exhibiting a 
new libel, not ſubject to thoſe objections, but charging either a pre- 
meditated felonious intention of murder, or ſuch acts of killing as by 
the law might have afforded a preſumption of intention, had it in 
his power to have brought the pannel again to trial. 

But his Majeſty's Advocate did not think proper, during the 
courſe of this debate, to paſs from that indictment which he had ex, 
hibited. He inſiſted for the judgment of your Lordſhips on the re- 
levancy; and your Lordſhips, after taking time to conſider the ar- 
guments that had been uſed, choſe not to pronounce a hypothetical 
relevancy, on the ſuppoſition of particular facts being true or falſe; 
but to ſuſtain the relevancy of the libel as it ſtood, to ſend the mat- 
ter to be tried by a jury, to allow the pannel to prove every thing 
he could in his defence; and when the fact was fully aſcertained, to 
judge, whether it amounted to murder, to culpable homicide, to 
caſual homicide, or to what could not in law be denominated a 
crime: Accordingly your Lordſhips gave the following judgment: 

* The Lords Juſtice Clerk, and Commiſſioners of Juſticiary, ha- 
* ving conſidered the criminal indictment raiſed and purſued at the 
* inſtance of James Montgomery, Eſq; his Majeſty's Advocate, for 
his Majeſty's intereſt, againſt James Archibald late ſoldier in the 
* caſtle of Edinburgh, preſent priſoner in the rolbooth of Edinburgh, 
* pannel, with the debate had upon the relevancy, they find the 
* indictment relevant to infer the pains of law; but allow the pan=- 
* nel to prove all facts and circumſtances that may tend to exculpare - 
him, or alleviate his guilt; and remit the pannel with the indit- 
* ment as found relevant to the knowledge of an aſlize.” 

On the day to which the diet was continued, the court met; the 
pannel was in readineſs to procced to trial, having cited all his wit- 


nel, 


13 


neſſes, and having them ready in court; and as the jury were at- 
tending, he apprehended, that the trial of the fact would have im- 
mediately begun. 

But his Majeſty's Advocate thought proper to move the court, 
that the diet might be deſerted, and that the pannel ſhould be re- 
committed to priſon; for it was his intention to bring a new in- 
dictment againſt the pannel for the ſame crime. 

This motion was oppoſed on the part of the pannel. It was argu- 
_ ed, that by the interlocutor of relevancy which had been pronoun- 
ced, an act of litiſconteſtation had happened: That in conſequence 
of that judgment, he was intitled to be tried by a jury of his coun- 
try upon this indictment now in court, and to be either abſolved from 
the charge of murder, or to be condemned upon that indictment. 
In ſhort, that if his Majeſty's Advocate would not proceed to a 
trial of the fact by the verdict of a jury on that indictment, he fell 
to be diſmiſſed from the bar. | 

Your Lordſhips ordered informations to be given in on this point. 
The information for his Majeſty's Advocate hath been already lod- 
ged in court; and this is humbly offered on the part of the pan- 
nel. 

Before entering at all into the argument in this caſe, it will be 
proper to correct two very capital miſtakes which run through the 
whole of the argument advanced on the part of the proſecutor : 
The one is, that his Majeſty's Advocate poſſeſſes an abſolute and 
uncontrollable power over the diets of the court, and may deſert 
them at pleaſure. The other is, that there is a very great diſfer- 
ence between the power of his Majeſty's Advocate and of a private 
proſecutor in a criminal action, the power of the former far exceed- 
ing that of the latter, 

With reſpect to the f/? of theſe poſitions, the 8 need only 
refer to the conſtant tenor of the records of court io refute it. It is 
not in the power of parties either to continue diets or to ſeſert them; 
It is the court alone that poſſeſſes any power over its own diets; 
and the law hath been very careful to obviate the poſſibility of any 
perſon 
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perſon, be he of what rank, condition, or quality ſoever, to interfere 
in this matter. | - 

Accordingly, on looking into the records of court, it will be 
found, that they never once bear, that his Majeſty's Advocate de- 
ſerts a diet: On the contrary, when the diet is deſerted, rhe records 
always bear, that the proſecutor, whether his Majeſty's Advocate or 


a private perſon, moved the court that the diet be deſerted, and the 
court, upon this motion, pronounce an interlocutor deſerting the 


diet; or ſometimes without any motion at all, the court deſerts the 

diet ex proprio motu. | 
And this procedure is in exact 8 to the law, which has 

required of every proſecutor, whether public or private, before he 


can raiſe a criminal action, that he find caution, not only to report 


the criminal letters duly executed, but that he ſhall inſiſt in the 
purſuit at the diet appointed. This is ſpecially provided for in the 


ſtatute 1579 chap. 78. which ſhall be recited at full length; becauſe 


it appears from the words of that ſtatute, that it was particularly 
meant to comprehend the King's Advocate as well as private proſe- 
cutors. The words of the ſtatute are as follows: | 

os orasmeikle as ſindrie perſones of mere malice and envie, calum- 
© niates innocent perſones, and daily perſewes them before the juſtice 
upon paines criminal, whereof the perſones accuſed being innocent, 
are acquit and made clean by the aſſiſe. And likewiſe ſindrie per- 


. * ſones, that outher in their awin names, or be the Kinges Advocates, 


6 upon their information, raiſis criminal letteris, and ſummondis aſ- 
« ſiſes from the far partes of this realme, oft times uſes to paſs from 
the perſute of the letteris at the bar, to the great prejudice of our 
* ſovereign lord, and troubil of his Heines leiges. Por remeede where- 
of, our ſoveraine lord, with adviſe of his three eſtaites of this 
« preſent parliament, ſtatutis and ordainis, That the ſaidis injuſt 
* perſeweris ſall pay the paines and unlaw reſpective following, in caſe 
« the perſones accuſed happenis to be acquit of the crimes layde to 
* their charge, to be equally divided betwixt our ſoveraine lord and 
© the partie acquit. That is to ſay, gif the partie acquit be only ane 


« perſon, or maa, of or within the number of ten, the ſum of 10 


« pundis ; 


* 


„ 


pundis; and gif the number acquit be paſt the number of ten, the 

ſum of 20 pundis ; and that doome be given thereupon befoir the 

« juſtice without further calling, and the perſewer halden in waird 
while he make payment. And gif the Kingis Majeſty's Advocate 
© be only perſewer, his informer to pay the paine foreſaid ;. and letter is 
of poinding or horning to be direct for payment thereof upon the act 
* of adjornal, without uther calling or proceſs of law. And that in 
time coming, the Juſtice-Clerke, and his deputes, at the granting 
* of letteris, take ſovertie for again bringing of the letteris duly exe- 
cute and indorſat; and that the raiſeris thereof ſall perſew the ſamen 
* ſetteris at the day appointed, under the paine contained in the acts par- 
* liament.? 

As this act is general to all proſecutors, whether inſiſting in a 
public or private capacity, it is very plain that they are not at liber- 
ty, without leave of the court, to deſert the diet, or deſiſt from the 
proſecution at pleaſure; but, on the contrary, are obliged to find cau- 
tion to inſiſt ; and if they do not inſiſt, they are liable in a penalty. 
It follows of courſe then, that unleſs they obtain the leave of the 
court not to inſiſt, or, in other words, move that the diet may be 
deſerted, and obtain from the court an interlocutor deſerting it ac- 
cordingly, they lie under a legal neceſlity of proceeding. 

It is plain then, that the King's Advocate hath no more power o- 
ver the diets of this court than any ordinary private proſecutor hath; 
he may obtain leave of the court to deſiſt from a proſecution upon 
an application to the court; but without that, he can do nothing. 

Nor does it ſeem leſs clear from the general tenor of our laws, 
that the power of his Majeſty's Advocate, as public proſecutor in 
this court, does not in the leaſt differ from that of any private pro- 
ſecutor whatever, who has really in him a title to purſue ; nay, if 
there is any difference at all, that the power of the private proſecu- 
tor is rather more extenſive than that of the public one. 

From what cauſes it hath happened, it is perhaps not eaſy to ex- 
plain ; but the fact is certain, that, of late years, a kind of ſpirit hath 
prevailed of magnifying the power of his Majeſty's Advocate beyond 


all 19005 that our conſtitution will allow of, and erroneous opinions 
B concerning 


11 671 


concerning that power are now become pretty general; Perhaps the 
real merit of the gentlemen who have held that office for a great 
while back, and the very proper uſe they have made of their legal 
powers, have not a little. contributed to the general reception of ſuch 
ideas, from the view of the expediency with which the lodging power 
in ſuch hands ſeemed to be attended, without once reflecting, that 
vitious as well as virtuous men may, in the courſe of human affairs, 
be intruſted with high offices; that the experience of paſt times has 
ſhown, that the office of King's Advocate may be made the moſt 
dreadful tool of tyrannical oppreſſion; and that, even in theſe our own 
times, every extenſion of the powers of a public proſecutor is not 
perſonal to the office of King's Advocate, but may be claimed by 
every procurator-fiſcal in the kingdom; with whom it would be ex- 
ceedingly dangerous to lodge any diſcretionary or uncircumſcribed 
powers in a matter of ſuch high concern as that of rhe lives, the 
liberties, and the perſonal ſecurity of their fellow - ſubjects. 

It is therefore a matter of public and conſtitutional concern, that the 
looſe ideas concerning the powers of a public proſecutor, which are ſo 
exceedingly prevalent at preſent, ſhould be corrected; and that very 
conſideration makes the preſent queſtion, which may occur in every 
trial Whatever, and which is a queſtion concerning the powers of the 
public proſecutor over every trial, of very ſerious and very conſtitu- 
tional importance. | 

It is certain, that, in the very early periods af” our law, there was 
no ſuch thing as a public proſecutor. From all our old law-books, 
It appears, that proſecutions were either brought at the inſtance of pri- 
vate parties having a proper title to purſue veſted in them, without 
any public aid or concurrence whatever; or elſe, without any private 
proſecutor, they were brought upon a dittay taken up by an inqueſt, 
at firſt, under the inſpection of the Juſtice-general, and afterwards under 
the inſpection of the Juſtice-clerk, in pretty much the ſame manner 
that bills are now found by a grand jury in England ; and theſe dit- 
tays which were to be tried at a particular juſtice-air, being redu- 


oed into a roll, that roll obtained. the denomination of the Porteous 
| roll, 


E Al 


roll, a name that is ſtill in uy 80 e are not now taken up 
in that manner. | 

Puniſhments, ii the e! of our las were but i in num- 
ber, and generally of the corporal kind; afterwards it became faſhion- 
able to puniſh by forfeitures, eſcheats, and fines, beſides corporal 
puniſhments, all of which were applicable to che uſe of the public. By 
theſe means, the fiſk came to have an intereſt in moſt criminal 
trials: And hence thoſe officers, whoſe duty it was to take care of 
the intereſt of the fiſk, were in uſe to * their aid to thoſe who 
proſecuted criminal trials. 

At what time, this practice began, cannot diſtinctly be aſcertained : 
Ir ſeems, however, to have crept in about the beginning of the 16th 
century ; as before that time we do not in our ſtatutes find any men- 
tion of the King's Advocate as a public proſecutot, nor indeed any 
mention of ki” at all. 

For a conſiderable time after the King's Advocate began to inter- 
fere in criminal trials, he never proceeded. but with the concurrence 
of a private proſecutor, who, in our ſtatutes, is generally denomina- 
ted his informer. This appears in part from the ſtatute already 
recited, and from ſeveral others in our ſtatute- books, and his intereſt 
was always conſequential, and intirely dependent on that of the pri- 
vate proſecutor; inſomuch that, by agreement between the parties, 
the proſecution could be diſcharged without the conſent, and contrary 
to the inclination, of the King's Advocate. 

But, in the year 1597, the law was altered in this matter, and a 
power granted to the King's Advocate and the treaſurer to proſecute 
crimes, without a private party. This was eſtabliſhed by the act 
1587, act 77. intitled, The King may perſew all crimes without 
« the party; which ſtatutes, rem, That the theſaurer and advo- 
« cate perſew ſlaughters and utheris ofimes, althought the parties be 
« ſilent, or wald utherways privily agree.” | 

That this was a ſtatute meant purely in commodum fiſci, appears 
from the right of action being given to the treaſurer, as well as the 
King's Advocate; but that it gave no powers to either of them be- 


yond what any private party formerly poſſeſſed, or ſtill continues to 
poſſe is, 


poſſeſs, is plain from the words of the ſtatute. Neither can it be in- 


terpreted ſo as to make the inſtance or concourſe of either neceſſary 
in criminal proſecutions, :orito preclude a private proſecutor who has 
a proper title from inſiſting, without the aid of any public officer. 

Accordingly Sir George MacKenzie, in his obſervations on the acts 
of parliament, has the following remark; on this ſtatute: As par- 


s ties may purſue crimes without concourſe of the King's Advocate; 
« fo, by this act, the King may purſue without an informer ad 


« vindictum publicam.” This learned author, who was himſelf King's 
Advocate at a time when the powers of the office were neither ſpa- 
ringly exerciſed, nor conſtrued in a limited manner, does not pretend 
to ſay, that the power of the King's Advocate in criminal proſecu- 
tions was one whit different from that of a private party; on the 
contrary, he plainly gives his opinion, that, by the ſtatute 1587, they 
were put preciſely on the ſame footing. 

No ſtatute ſince that time hath been made which hath increaſed 
the power of the King's Advocate in criminal proſecutions; it there- 
fore ſtands at preſent in the fame ſtate that it did in the 1587, that 


is, preciſely on the ſame footing with that of a private proſecutor ; 


and, to this hour, either the King's Advocate by himſelf, or a pri- 
vate proſecutor by himſelf,” or both jointly, may inſiſt in all criminal 
proſecutions ; and, in whatever form the proſecution is brought, the 
powers of proſecutors are preciſely the ſame. 

It would be wrong to conſume your Lordſhips time with a long de- 
tail of caſes, where ſuch a detail is not directly eſſential to the merits 
of the queſtion, elſe ir would be no difficult matter ro ſhow from the 
records of court, that in practice, the law hath been conſidered to 
ſtand preciſely on the ſame footing ever ſince the year 1587, and that 
private proſecutors have been allowed, without the aid of the King's 
Advocate, to proſecute even the pleas of the crown themſelves; nor 
was the proſecutor, in that caſe, . conſidered to be. in any other ſitua- 
tion with reſpect to his powers over the action than the * Ad- 
OLE, had he been proſecutor, would have been. 

It hath been neceſſary to enter thus ſar into a diſquiſition concern- 


img the powers of the King's Advocate i in the light of a public pro- 
ſecutor; 
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ſecutor; becauſe the * himſelf has on a good deal 
of his argument on the ſuppoſition of powers being veſted in him 
which are authoriſed by no law. It will now be proper to proceed 
to the diſcuſſion of that point which is more immediately the ſubject 
of the preſent information. 

The plea maintained for the pannel i is this, That, his Majeſty's 
Advocate charging him with the crime of murder, to which he hath 
pleaded not guilty, and in his defence hath argued various points of 
law, on which your Lordſhips have pronounced judgment, he is in- 
titled to avail himſelf of the judgment that hath been pronounced: 
With that judgment he is intitled to be tried by a jury of his coun- 
try, if his Majeſty's Advocate inſiſts in the proſecution; that if he 
will not inſiſt, he is intitled to be diſmiſſed from the bar as not guil- 
ty of the crime; and that it is not in the power of the proſecutor to 
deprive him of the benefit of that judgment -which hath been pro- 
nounced by deſerting the diet pro loco et tempore, and afterwards bring- 
ing a new indictment either in the ſelf-ſame words, or with ſome va- 
riatien for the ſame crime, whereby he would be laid under the ne- 
ceſlity of arguing all his defences over again and again, ſubmitting 
himſelf ro the judgment of the court in point of law, which, whe- 
ther it may be the ſame or more unfavourable to him, is uncertain. 

In arguing this point, there ſhall be ſtared, in the firſt place, to 
your Lordſhips, ſome of the conſequences that muſt neceſlarily fol- 
low, in caſe the preſent queſtion is decided againſt the pannel ; 
which conſequences, it is humbly apprehended, will appear to be con- 
tradictory to law; and if they are ſo, the premiſes that lead to them 
cannot be legal. In the next place, ſuch arguments as occur in ſup- 
port of the argument ſor the pannel, taken in the abſtract, ſhall be 
ſubmitted to the court. 

As to the firſt, it is a point eſtabliſhed beyond all others in the 
ſorms of this court, That the diets are peremptory, or, in other 
words, the court ſuffers no review of its own ſentences. Whatever 
is once eſtabliſhed by a ſentence of the Court of Juſticiary, becomes, 
like the laws of the Medes and Perſians, unalterable by the authority 


ef the court itſelf; of conſequence, there is no ſuch thing as a review 
C of 
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of judgments, either directly or indirectly, by the court. The diets 
perimunt litem; the judgments are final and deciſive. : 
| Accordingly, the whole records of the court which have hana 

preſerved from the injuries of time, and theſe are now extant for a 
period of about 250 years, cannot afford an inſtance of a ſentence 
being brought under review at 1 inſtance either of proſecutor or 
pannel. 118 | 
And this being the caſe, which the pannel may with confidence a- 
ver it is, your Lordſhips are deſired to conſider what the demand 
now made on the part of his Majeſty's Advocate leads to. 

In a few words, it leads to this, that his Majeſty's Advocate, or 
(which the pannel will venture to aſſu me as the ſame thing) any pri- 
vate proſecutor, may reclaim as often as he pleaſes againſt the judg- 
ment of the court in point of law, in an indirect method; while the 
pannel, if a judgment ſtands againſt him, can, by no form of law, 
or by any device calculated to elude a form of law, apply to the court 
for a rehearing of his cauſe. 

Whether this is conſon:nt to the merciful principles received in- 
the criminal law of this free country, and which deſerve to be firſt 
principles in the criminal law of every country where the intereſt 
of the ſociety, and not that of individuals, is regarded; the panne! 
means thoſe principles which declare, that the law which aims at no- 
thing elſe than the ſecurity of all the members of ſociety, would 
rather chuſe that criminals ſhould eſcape, than that innocent men 
ſhould periſh, is humbly ſubmirted ro the conſideration of the 
court. 

To enlarge on a (indiple fo eee and ſo well adapted to every 
idea of ſociety, eſpecially in a civilized ſtate, would be injurious to 
the laws of this country, which are founded on the perſonal ſecurity 
of individuals; it would be injurious to the court who are to judge 
of that law; it would be injurious to the King's counſel who are 
acting in the diſcharge of their duty; and would be injurious to the 
feelings of humanity themſelves, which, were there no laws in the 


world, would always tend to preſerve the lives of the human race. 
8 Yer 
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Vet the neceſſary conſequence of that doctrine which, in the pre- 
ſent queſt ion, muſt be ſupported by the proſecutor, in order to found 
his plea at all, is, that he has a power of reclaiming to the court, 
and deſiriug a re-hearing of his cauſe as often as he chuſes, or as 
often as he is diſpleaſed with the judgments of the court. 

It would ſtartle your Lordſhips to ſay, that the nature of the 
proceedings in this court, which, in conſequence of being intruſted 
with the power of puniſhing crimes, is at the ſame time intruſted with 
the ſecurity of the life, the perſon, and the property, (ſo far as it may 
be affected with fines and forfeitures), of every individual in Scotland, is 
ſuch, that a proſecutor, if he is diſpleaſed with the judgment of 
your Lordſhips, may reclaim as oft, or in as many different forms 
as he pleaſes, to the court, though he can have nothing to loſe; while 
a pannel, who has his life, his fame, his perſonal ſecurity or liberty, and 
his fortune at ſtake, if a judgment of the court is once obtained 
againſt him, muſt fink under the weight of that judgment for ever, 
in ſo far as reſpects the powers of the court itſelf ; while in the com- 
mon courſe of law, he cannot hope for relief from any other court. 

Yet, ſtartling as ſuch a propoſition would be, the argument now 
pleaded on the part of the proſecutor unavoidably tends to eſtabliſh 
ſuch a propoſition as law. 

Let the caſe be put, that a preciſe and articulate libel, charging an 
individual with a crime, is brought into court; and let us conſider 
what the law ſays with reſpect to the perſon who appears a proſecu- 
tor of ſuch a libel: His duty undoubtedly is, to take care that he does 
not calumniate any of his fellow- ſubjects, without the very beſt 
grounds, and without having it in his power to prove accurately eve- 
ry circumftance of his libel, If he brings a libel into court, charging | 
facts that are not relevant, and that do not amount to a crime in law, 
it is diſmiſſed by the court on the law alone. And it will not be diſ- 
puted, that the fame libel can never afterwards. be offered to the con- 
ſideration of the court. But, if he offers a libel which, in form and 
ſubſtance, is relevant in law, it is then his duty to ſtand to every thing 
that is contained in that libel, and he ought to follow it forth uſque 
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ad ſententiam. A ſtatute has been already mentioned, which obliges 
a proſecutor to find caution to proſecute. This lays a legal neceſſity 
on him not to withdraw ; and the ſecurity and quiet of the lieges re- 
quire, that his libel, if followed forth the length of a ſentence, 
ſhould be concluſive ; becauſe the law will not ſuffer a man to be twice 
brought in riſque either of his life, or of any other inferior forfei- 
ture, on account of one act. If he is twice brougut in riſque, he may 

be brought in riſque every day that he lives. 8 
A proſecutor, therefore, who comes into court with a criminal 
action, ought to be fully informed of every fact, and of every mean 
of proof, before he ventures into court; for he is inexcuſable, if he 
comes there, unleſs he is in a capacity to prove the crime. If he has 
ventured into court upon a lame and defective information ; or, if he 
hath not taken time to collect all the evidence that might have been 
procured, he alone is blameable.. The law's delay is a real evil; eſpe- 
cially to a pannel: But when the law's delay is attended with an 
uncertainty, when the concluſions of a proſecutor can be fixed 
and aſcertained, it becomes an evil abſolutely intolerable. A man: is 
bandied about from day to day, at the pleaſure of a proſecutor, under 
the uncertainty of his life, or of many things that may be more va- 
luable than life; he is ſubjected to impriſonment ; he undergoes, in 
the mean time, a certain degree of inſamy: Is it conſiſtent with equi- 
ty, is it conſonant to the right and privileges of a Britiſh ſubject, 
that one ſhould be in that ſituation in this land of liberty? 

| Yer, if the argument of the proſecutor is well founded, not only 
all this oppreſſion, but much more may /egally be exerciſed. The 
proſecutor may not only vary his alledgeances and facts, and trans- 
form and alter his libel, after judgment is pronounced upon it, as 
often as he pleaſes ; but he may, after judgment pronounced upon the 

relevancy, deſert the diet, and exhibit the ſame libel again and again, 
till he has procured ſuch a judgment as he chuſes. | | 
If the proſecutor will nor carry his argument this length, it is not 
founded at all; for, whether he argues from principle, or whether he 
argues from the precedents that he hath choſen ro quote, he muſt 
ſay, 
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fay, that it is in bis power to exhibit the falk eme libel anew, in 
caſe he. chuſes ro deſert the diet. 

The incouveniencies, or to ſpeak with greater propriety of language, 
the: illegal conſequences, that muſt neceffarity follow from the argu- 
ment pleaded on the part of the proſecutor, when viewed in the 
light in which it hath been placed to your Lordſhips, it is apprehend- 
ed, are ſo obvious, that hardly any further reaſoning need be uſed to 
Dm thar that argument is ill founded. 

But, abſtracting from all particular inconveniencies, it will not 
be improper to endeavour to ſhew your Lordſhips, that, on abſtract 
principles, the diet cannot be deſerted by his Majeſty's Advocate on 
this occaſion, unleſs the pannel is aſſoilzied from the bar. Particu- 
lar inconveniencies do indeed preſume general principles; but it is al- 
ways eligible to evolve general principles, where parties apprehend 
that they are within their reach, or by any means can be come at. 

It is one of the firſt principles of civil government, be the govern- 
ment of what form it will, that intereſt reipublice ne lires fiant immor- 
tales. The ſecurity, and tranquillity of individuals is the great end 
of government; and it needs no great perſpicacity to perceive, that 
that end is intimately connected with this principle. 

Attention to this principle hath, under different circumſtances, 
produced different effects. Where the tranquillity of ſociety ſeems im- 
mediately to require it, the public intereſt demands quod lite flant 
maxime mortalen. Where again the tranquillity of ſociety is leſs imme- 
diately concerned, there the law will allow the intereſt of individuals 
to be more exactly balanced, even although law-ſuits ſhould, in con- 
{ſequence thereof, ſubſiſt the longer. 

In criminal actions of whatever kind, the tranquillity of the ſocie- 
ty is, in ſome degree, immediately intereſted ; for that reaſon, un- 
der every government, the puniſhment of crimes, or the acquittal 
of the criminal, is brought about wich the utmoſt difpatch ; ; though 
in free governments, a proper attention to the ſecurity of indivi- 
duals, makes actions of that tendency of longer duration than they 
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In civil actions again, individuals only being intereſted in the diſ- 


| pure, the public tranquillity, unleſs in very extraordinary caſes, is but 
remotely concerned ; for this reaſon” the principle above mentioned 
is leſs accurately attended to, than in caſes of a criminal nature; at 
the ſame time, it is very far ſrom being altogether neglected, and is 


never out of ſight of a court of juſtice. | 
But, both in a criminal and a civil action, it hath been found re- 


| quiſite, not only to preſcribe certain modes and periods at which the 


final determination of a cauſe ſhould take effect, but likewiſe to 


point out, with preciſion, when the action takes its form in court, ſo 


as to aſcertain its preciſe nature. The former may, properly ſpeak- 
ing, be called the end; the latter, the beginning of a cauſe. 

As to the terms by which either the one or the other period of a 
cauſe are expreſſed, that depends upon the technical law-language of 


every country. And as to the particular period of the cauſe when 


any of the effects above mentioned are produced, that muſt depend 


on the form of proceſs by which the procedure is regulated, 


In general, however, it is conſonant to reaſon, that, as ſoon as a 


judgment is given on the merits of the cauſe, there the action ſhould, 


in reality, begin to take its form; becauſe, by ſuch a judgment, 
There is a jus queſitum to both part ies, which it would be contrary to 
Equity to allow cither of them to ON the other of by their own 
act and deed alone. 

This period of the cauſe is, in our Jaw, termed liriſconteſtation ; 
and the effect of it is, that a judgment on the merits of a cauſe in 
Jure being once pronounced, the party-purſuer muſt proceed ro try 
the fact upon the merits ſo found, and cannot arbitrarily relinquiſh 


the proceſs, and bring a new one, ſo as to oblige his opponent to diſ- 
Pute the queſtion in law over again, or to transform his proceſs into 


a new ſhape. 
Fortunately for this country, and very much 'to the praiſe of its 
Inhabitants, crimes are perhaps rarer in Scotland than in any other 


country that exiſts. The conſequence of this however is, that our 


criminal law is leſs fixed by judgments of the court than in other 


countries, where crimes are more frequent. To ſhew the effect, 


therefore, 


F 


therefore, of this principle from precedents, is no eaſy matter; be- 
cauſe, ſo far as a ſearch in the records can diſcover, it never has been 
deliberately argued and determined. 

But, if we look into the deciſions of our ſupreme civil court, we 
will there find the point determined with the greateſt accuracy and 
preciſion. Thus, in place of a number of other deciſions, the two 
following ſhall be quoted from the Dictionary, voce Proceſs, which, 
as they are of an early date, are of ſo much the greater force, in 
ſhewing how long this principle hath been well underſtood in our 
law. Found, that, after litiſconteſtation, i. e. when the defender 
«« propones a peremptor exception, which is referred to his probation 
by interlocutor, the purſuer cannot renounce the inſtance, although 
the defender have taken no term to prove his exception; and that 
« abſolvitor muſt be given upon his ſo doing, or elſe, that the purſuer 
« muſt paſs from the whole cauſe ;?? Colvil, 15th February 1755, 
Lord Bargeny contra « Found, That a purſuer may paſs from 
« his libel before a term be aſſigned for probation, although defen- 
< ces, replies, duplies, &c. be proponed, and that he may paſs from 
« the inſtance, and raiſe another libel, refunding always the defend- 
«© er's expences at ſight of the Lords;” Colvil ; Spottiſwood (Liri/ 


conteſtation. 
Now, when this principle appears to By ſo well fixed in the law of 


this country, in ſo far as reſpects civil proceedings, it can hardly be 
doubted, that in criminal proceedings, it is equally clear ; becauſe 
the ſame principle on which theſe deciſions are founded, operates e- 
qually in civil and criminal procedure ; and indeed, the forms of 
criminal procedure are ſuch as ſeem calculated to make it operate 
with till greater force on them. 

The neceſſity of bringing criminal proceedings to a ſpeedy con- 


dluſion, the forms of the court, calculated in every reſpect for 


this, and, in particular, the peremptory diets of court, afford fo 
many arguments for giving full effect to every judgment of the court 
in jure, and putting it out of the power of parties, after ſuch judg” 
ment is pronounced, to vary or alter their alledgeances, to transform 


rheir cauſe into another ſhape, or bring it by means of a new proceſs 
again 
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again into court, ſo as to throw open that ____— that had been 


pronounced. 
The proſecutor hath argued a great deal upon the word liriſcon. 
re eftation. He ſays, it is not to be found in our writers on the cri- 


minal law; and becauſe the expreſſion is borrowed from the Ro- 
man law, he reſorts to the Roman law, to ſhew what it means; 
and he contends, that becauſe the effect of litiſconteſtation in that 
law is ſuppoſed to be produced by a judicial contract between the par- 
ties; therefore, it can have no place in our criminal proceedings, 
eſpecially thoſe which tend to inflicting a capital puniſnment; becauſe 
nemo eft dominus vitæ aut membrorum ſuorum; and therefore cannot 
contract concerning them. | 
It is not, however, of any conſequence to the argument of the pan- | 
nel, whether the word liriſconteſtation hath been uſed by the writers 
on our criminal-law or nor; becauſe it is not upon the uſe of a par- 
ticular word that the pannel's argument reſts. If he can ſhow, that 
the thing he contends for obtains in the law of this country, it is no 
matter by what name it is expreſſed, whether by that of litiſconteſta- 
tion, or any other technical word that may ſeem more proper. 

And as to the Roman law, that hath very little to do in the pre- 
ſent queſtion; becauſe, it is not by the forms of that law, but by 
thoſe of the law of Scotland, that the proceedings of this court are 
to be regulated. 3 

The form of proceedings in the Roman law, are matters exceed- 
ingly obſcure to us. Antiquaries have endeavoured to evolve and to 
aſcertain them. But antiquaries have differed in almoſt every parti- 
cular with reſpect to them: So that nothing certain can be aſſumed 
with reſpect to theſe proceedings. The proſecutor hath quoted 
Joannes Goedæus, in order to prove his aſſertions. On the part of the 
pannel, many authorities might be quoted equally reſpectable, and 
whoſe names perhaps have been oftener mentioned in this court, if it 
was thought eligible to enter into a diſquiſition what the Iitiſcontę Ne. 
tio of the Roman law conſiſted in. 

But, in anſwer to all that argument, it will be ſufficient to ſay, that 


| the forms of the Roman law, founded on by the proſecutor, applied 
to 
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to proceedings before the prætor only. The criminalia judicia, where 
the life, the ſtate, or the perſonal ſecurity of the Roman citizen was at 
ſtake, were carried on in the commitia. There were there no judices 
pedanei, there were no practors'to interfere; and conſequently no 
room for the proceedings mentioned by Foannes Goedens, What he 
ſays, therefore, applies only to the litiſconteſtatio in civil actions. And 
it hath already been ſhown, that the litiſconteſtation of the law of 
Scotland is fixed and aſcertained as to theſe, to be produced by an in- 
terlocutor in jure. | 

And, altho' it is true, chat nobody can, by voluntary contract or 
agreement, diſpoſe of their life, their liberty, or their members; yet 
it is unqueſtionable, that, even where life, liberty, and members are 
at ſtake, the judicial acts and deeds of parties may produce certain 
effects, which, if one is to inveſtigate by principle, can be ſaid to ariſe 
from nothing elſe than a judicial quaſi- contract. Thus, a party may 
be condemned to death on his pleading guilty: Nor, in ſuch a caſe, 
does the proſecutor ever think himſelf under any neceſſity to bring 
any other proof than the confeſſion of the party. In like manner, 
he may wave all defences to the relevancy of a libel, go to trial, and 
be condemned on it; nor will the proceedings be annulled, tho? ir 
could be ſhown, that relevant defences lay againſt the libel, and that 
the pannel knew them, but neglected to uſe them. Numberleſs other 
examples might be given to ſhew, that there is ſuch a thing in the 
criminal proceedings of the law of Scotland as a judicial contract, 
whereby parties are bound by their acts and deeds in judgement ; and 
| Theſe are made the foundation of the proceedings in court. 

And this will ferve as an anſwer to the three precedents that are quo- 
ted on the part of the proſecutor, viz. the caſes of Hamilton of Green, 
Provoſt Stewart, and Malcolm Sinclair; becauſe no objection, in any 
one of thoſe caſes, was moved againſt deſerting the diet; ſo that a 
tacit conſent was given on the part of the pannel. As there can be 
little doubt, that an explicite conſent given by the pannel would have 
been effectual in any caſe; ſo a tacit. conſent muſt have the ſame ef- 
fect in law. Parties are bound by their judicial acts; and a pannel, 
allowing a proſecutor to deſert a diet qualificard, and an interlocutor 
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oer judgment of the court to be pronounced accordingly, is tied down 


by his judicial contract, in not objecting to the procedure at the 


time. 4 
And this was lib caſe wh reſpect to Provoſt en in particular. 


The motion on the part of the King's Advocate for deſerting the diet, 


bore an expreſs reſervation of the power of bringing a new indictment. 
No objection was made to this on the part of the pannel ; and the 
judgment of the court was pronounced in terms of the motion that 
had been made. It is true, that when the new indictment was 
brought into court, an objection was moved to its being received. 
But that objection, upon looking into the record, was by no means 
pleaded on the principles on which the argument of the pannel at 
preſent is founded. And the pannel was there barred from arguing 
againſt that indictment at all, by his never having once objected to 
the reſervation, in conſequence of which the new indictment was 
brought. 

And, if it is in the power of a pannel to bind himſelf by a judicial 
contract; ſo it is certainly much more in the power of a proſecutor to 
do ſo. If, therefore, he inſiſts in his proceſs till ſuch time as he hath 
obtained a judgment of the court on the legal merits of his libel, he 
is thereby tacitly bound by that judgment to allow the facts to be 
tried, ſo that the cauſe may be brought to a concluſion, unleſs the 
pannel departs from his intereſt acquired by that judgment, and allows 
a new action to be brought. 

Was the caſe otherwiſe, the conſequences would be terrible. It 
was formerly the conſtant practice of the court, to pronounce articu- 
late interlocutors of relevancy, both with reſpect to the libel and de- 
fences, and the? that practice is now in moſt caſes departed from; yet 
ſometimes it is adhered to ſtill, and 15 beds at the d of the court, 
be again rendered general. 

Now, let it be ſuppoſed, that a caſe occurs, in which a defence in 
law is urged againſt a libel, which, after a long and laborious debate, 


is in a full court ſuſtained by the narroweſt plurality of voices of 


the court. The pannel has here a very glaring intereſt to procced 
to a trial by his country, how far this defence is founded in fact; 


becauſe, if he proves ir, he is intitled to be aſſoilzied in contequence 


of 


(is 1 
of che judgement that has been pronounced,” But, let it on the 0 
ther hand be ſuppoſed, that one of the judges who had given his 
voice for ſuſtaining the relevancy of the defence, dies, or is diſabled 
from attending the court by an indiſpoſition that evidently muſt be 
of a long continuance; in that caſe, if the argument now pleaded 
for the proſecutor holds good, the proſecutor might deſert the diet, 
bring a new action, force the pannel again to debate the relevancy - 
his defence, and ger it axer-ruled by the opinion of the court; 
which caſe, the man who, if he had gone to trial the day 3 153 
might have been aſſoilzied, muſt, in rn of ſuch a ſecond. 
judgement, be doomed to death. 

In anſwer to this, it may perhaps be ſaid, that ſuch a caſe is not to 
be ſuppoſcd ; that his Majeſty's Advocate would not authoriſe ſuch a 
ſecond indictment; and that the court would not receive it. 

But, it is replied, How can this be determined? If the plea of the 
| proſecutor is well founded, the court is bound to receive it; becauſe 
they muſt judge by law, and not by arbitrary ideas of what is fit- 
ting or otherwiſe: And if the proſecutor has a legal right to bring 
fuch an indictment, the court muſt give his right its full effect: 
They cannot abridge ir, if the law has placed it in him. | 

With reſpect to the preſumption, that the King's Advocate would 
not authoriſe ſuch a proſecution, it may be obſerved, that the expe- 
rience of paſt times hath ſhown thar oppreſlive men have held that 
office; and therefore ſuch may hold it again. But beſides, it hath 
been already ſhown, that a private proſecutor may act without the 
aid of the King's Advocate; and even tho' that was not the caſe, 
what can be ſaid if the procurator fiſcal of a ſheriff- court chuſe to take 
ſuch a ſtep on the death or removal of a ſheriff? Perſons acting in 
that capacity, cannot ſurely be preſumed to be always incapable of 
doing any thing that is wrong or indirect. 

The injuſtice and inhumanity of a proceeding ſuch as this, is too 
apparent to need a comment; and it may ſafely be ſaid, that princi- 
ples which to tend to authoriſe ſuch a proceeding, can neither. be 
founded in juſtice nor humanity, | 
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It may n be ſaid, That ſuch A as thoſe here ſup- 
poſed, are too remote from the preſent caſe to be introduced at all 
into the argument: That there hath here been a general interlocutor 
of relevancy pronounced, and the pannel hath had a general proof 
allowed him of his defences: That nothing particular is eſtabliſhed 
in his favour by the interlocutor; and therefore he hath n no Jus quæ- 
Bo ſtum ariſing from it. 

But to all this it may be anſwered, That, in arguing upon gene- 
ral principles, the inconveniencies that attend the preſent caſe are 
not 10 be particularly regarded in the argument. It is the effects re- 
ſulting from the principle in general char ought always to be kept in 
view. In ſhort, it is the law, and not the eee of a parti- 
cular caſe, that is to be argued on. 

But, even in the preſent caſe, it is no difficult matter to ſhew, that 
the pannel is very materially intereſted in the judgment that hath 
been pronounced. By i it the proſecutor is reſtricted to a proof of his li- 
ö bel, and he can prove nothing elſe. The pannel too hath got a 
N proof allowed him of every fact and circumſtance that can operate up- 
on the minds of a jury in his favour; ſuch a proof might, by another 
i interlocutor, be reſtricted to particular defences, which would be leſs 
| | favourable for him : His condition, therefore, on a new indictment, 

might be made worſe than it is. 

The proſecutor hath founded on a deciſion in the caſe of Janet 
Ronald, as ſhewing the poſſibility of ſubjecting a pannel to a new 
trial, not only. after the determination of the relevancy, but even after 
a jury had been actually charged with him, but diſcharged by order 
of the court. 

But the argument drawn from this deciſion, admits of more an- 
ſwers than one. In the firſt place, the pannel muſt be pardoned in 
not giving it the full force of a precedent, in ſo far as relates to 
this particular: For the queſtion before the court was, Whether a 
verdict pronounced under particular circumſtances, was valid or not? 
Not in what manner a valid verdict might have been procured ? And 
the argument on the part of the pannel, was all directed to the me- 
rits of that queſtion. She was indeed willing to ſuppoſe, that a va- 
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lid verdict might have been returned by ſome other form than that 
which was uſed, becauſe it added favour to their caſe: But it was ſuf- 
ficient for her to ſay, that the verdict that was actually returned 
was infor mal. The judgment of the court, therefore, in ſo far as it 
finds any thing farther, than that that verdict which was then in 
court, was illegally returned, determines a caſe that truly was not 
before the court, and which the court had not an opportunity of 
informing themſelves of deliberately; conſequently that judgment 
cannot have the ſame weight as it would have had, had it been a 
caſe that was accurately inveſtigated, and really pleaded in foro c con- 
tradictorio before the court. 

But, in the ſecond place, That judgment, taking it in the utmoſt 
extent that the proſecutor can deſire, has not the leaſt effect on the 
preſent caſe: For it does by no means neceſſarily infer, that an inter- 
locutor on the relevancy of a libel, does not eſtabliſh a jus gue ſitum 
in the pannel to go to trial on that libel that has been found rele- 
vant, and no other. Ir indeed goes this far, that, if any accident 
happens after a jury is charged with a pannel, which makes it impoſ- 
ſible for that jury to return their verdict, ſuch as the death of a jury- 
man, or any other act of God, that then the jury which hath been 
charged, may be diſcharged, and a new jury called and charged with 
the pannel. But then, what is the conſequence of this? The ſecond 
jury is not to be a jury unconnected with the original libel and the 
interlocutor of relevancy. The ſame libel that hath been exhibired 
in court is that on which the pannel is to go to trial ; of conſe- 
quence the pannel muſt be tried by a jury ſelected out of thoſe 45 
perſons whoſe names are contained in the liſt ſubjoined to the in- 
dictment or criminal ſummons, and ſerved at the ſame time with it. 
It is not till after the interlocutor of relevancy is pronounced, 
that the jury of 15 are ſelected from among the 45; and if it fo 
happens, thar, from an accident inflicted by the hand of God, ir 
becomes im poſſible for thoſe 15 to return their verdict, on account of 
the indiipoſition or inability of one or more of thoſe 15, according 
to the judgment founded on, the regular form of law is, inſtead of 
breaking off the trial, and aſſoilzieing the pannel, to diſcharge the 
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jury of the pannel, and either to call as many as were not diſabled 
out of the former jury of 15, and to add to them, out of the liſt 
of 45, as many others as will make up a jury of 15, or to call 15 
other perſons contained in the liſt of 45 originally ſerved. - 
This judgment, therefore, does by no means ſuppoſe, either chat 
the pannelis togo to trial on a different libel from that on which he 
had originally been brought inro court, or that the interlocutor of 
relevancy pronounced on that libel was to be departed from or in- 
fringed in the moſt remote degree. All that that interlocutor points 
at, is no more than this, As ſoon as it is diſcovered, that, through 
the act of God, the jury of fifteen, which had been charged with 
the pannel, no longer exiſts, the court ought to declare ſo, by 
diſcharging the jury, and, out of the ſame forty-five perſons, which 
had originally been cited to paſs on the aſſize, to chuſe a ſufficient 
jury of fifteen. | 

In whatever light, therefore, this precedent is viewed, the pannel 
may, with ſome degree of confidence, contend, that it has not the 


moſt diſtant relation to the preſent caſe. 
A great many hypothetical caſes have been put on the part of the 


proſecutor, in order to ſhow, that public juſtice may ſometimes be 
fruſtrated by a ſtrict adherence to the argument now pleaded on the 
part of the pannel. But, alas! what human inſtitutions can be per- 
fect, or what forms of procedure can be deviſed that will infallibly, in 
all caſes, tend to the moſt impartial diſtribution of juſtice, unleſs men 
were omniſcient; a quality which the Creator has denied? No ſuch 
thing can be expected ro happen. Laws, and the execution of laws by 
courts of juſtice, are the creatures of human ſociety, and adapted to 
the nature of ſociety. They participate, therefore, of human frail- 
ties and imperfections, and muſt be fallible like the human underſtand- 
ing that gave them a being. If, on the one hand, a ſtrict and im- 
partial execution of juſtice is deſirable; on the other hand, the tran- 
quillity and ſecurity of the members of ſociety muſt be provided for, 

and care muſt be taken, that, under the pretext of proceedings i in 
the execution of juſtice, the innocent may not be kept in perpetual 
diſquict. - To avoid theſe two extremes of a denial of juſtice and op- 


preſſion, 
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preſſion, the law hath wiſely provided, that every member of ſociety, 
be he of what rank or quality he will, ſhall be ſubject to puniſhment, in 
caſe he hath committed a crime, and that a fair opportunity ſhall be 
given of inquiring, whether he hath been guilty of the crime or no. 
But, at the ſame time, this inquiry ſhall be made in a certain and 
preciſe form ; and, if guilt is not fixed on him in that manner, he 
ſhall not be perpetually diſquieted by new accuſations, and new inqui- 
ries. An inquiry being once made in the form preſcribed by law, 
no ſecond inquiry can be permitted; but the perſon accuſed is to be 
conſidered in the light of one againſt whom no ſuſpicion lies. | 
The proſecutor affects to talk diſreſpectfully of forms; but he may 
be told, that however vain, however frivolous, or even however ab- 
ſurd, forms may in ſome caſes appear, they are a material part of 
juſtice, and in no ſhape to be diſregarded. What is any particular 
mode of government, but form? What is a court of juſtice or a pro- 
ceſs at law, but form? In ſhort, forms are the only ſhield of a free 
people againſt arbitrary power, and the only diſtinguiſhing mark of 
true juſtice from illegal violence. If forms are diſregarded, law is 
annihilated: The ſame principle that will make a judge lay aſide a 
point of form to puniſh a criminal, will make him vent his indig- 
nation in puniſhment, whether a man is criminal or no. 
Forms therefore are ſtrictly to be regarded; and every violation 
of the form of judicial proceedings is in fact an infringement on the 
conſtitution of government itſelf. 

If therefore, from unforeſeen accident, be it what it will, matters 
are brought to that paſs, that either a guilty criminal muſt eſcape, 
or a point of form muſt be violated, it is the duty of a court of 
juſtice rather to let the criminal eſcape than to violate the form; for 
the former is the leſſer evil of the two. | 

It is but rarely that ſuch a caſe can happen; becauſe it is but very 
rarely that a court can have a full conviction of a pannel's guilt, un- 
leſs when he is legally convicted. In the uſual caſes that occur, 
therefore, the queſtion muſt reſolve into this, Whether a perſon who 
poſſibly may be guilty, ſhall remain in perfect ſecurity? or whether a 


form of law, which was calculated for the ſecurity of all the lieges, 
| ſhall 


1 24 J 
| ſhall be violated, N jr innocent man way be brought into 
jeopardy? 

There are ſeveral aonrteſts uſed on the part of the proſecutor, 
which it is unneceſſary to trouble your Lordſhips with much reaſoning 
on; ſome of them proceed plainly on miſtake, ſuch as that drawn 
from the act 1701, in order to ſhow, that the King's Advocate has 
a diſcretionary power in deſerting the diet. This hath already been 
obviated, by ſhewing, that it is not the proſecutor, but the court, 

who deſerts the diet; and therefore, what is ſaid in the act 1701 a- 
bout deſerting the diet, muſt be underſtood to regulate the powers 
of the court, and not thoſe of the King's Advocate. | 

The proſecutor has likewiſe endeavoured to bring in the law of 
England to his aſſiſtance; and he hath quoted a caſe from Mr Ju- 
ſtice Foſter's reports, from which he ſeems to expect ſome aid. But 
the ſimple anſwer to this and to every other authority drawn from 
any other law than that of the. law of Scotland is this, That as the 
forms of the law of every country are in a particular manner peculiar 
to that law; ſo the preſent queſtion being a queſtion of form of the 
municipal law of Scotland, cannot be explained or illuſtrated by the 
law of any other country. 

It is well known, that nothing can be more eſſentially different 
than the forms of the criminal Jaw of Scotland and England, with re- 
ſpect to the matter now in diſpute, In Scotland, every point of law 
ought to be ſertled and determined before the libel paſſes to the 
knowledge of an aſſize; and regularly no queſtion in law can occur 
after a verdict is returned, excepting when the jury returns a ſpecial 
verdict, the relevancy of which then falls to be conſidered in the 
ſame way as if that ſpecial verdict had originally been a libel. But 
in the forms of rhe law of England, every queſtion in law is entire 
to the very laſt, and may be pleaded in arreſt of judgment after a 

verdict has been returned. : 

At the ſame time, the caſe quoted from Mr Juſtice Foſter, ſeems to 
have very little connection with the queſtion in hand. The perſons 

1 | | had 
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had there been led into an error in point of form, by relying b on the 
opinion of the court; the error was diſcovered in time while the law 
allowed of a remedy againſt the conſequences of it ; and the court, 
the proſecutor, and the priſoner, all concurred in laying hold of the 
legal remedy. What ſimilarity there was between that caſe and the 
preſent one, it is not eaſy to diſcover. 

Upon the whole, it is humbly apprehended, that the plea now 
maintained for the pannel is founded in reaſon, and flows from the 
firſt principles of judicial procedure: That without his conſent, the 
proſecutor cannot relinquiſh an action in which a judgment on the 
point of law has been pronounced; and that he muſt either proceed 
to trial on the indictment now in court, or, if he declines that, the 
pannel ſhall be ſimpliciter aſſoilzied from the bar. 


In reſpect whereof, &cc. 


ANDREW CSROS BIE. 
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